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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


James W. Rogers, Petitioner, : 
v. * Criminal No. 614-57 
United States of America, Respondent. : 
[Filed November 10, 1959 - 
Denied. Files & records show 
conclusively that petitioner 


is entitled to no relief. 
/s/ Curran J Nov 10/59] 


Motion To Vacate Judgment, Set Aside Sentence, Discharge 
The Defendant From Custody, or, in The Alternative, 


Grant A New Trial 


Comes now James W. Rogers, the petitioner in the above entitled - 
cause, and in support of my motion for relief: , 


State as follows: 
Jurisdiction: 


Jurisdiction is conferred on this Court by Title 28, U.S.C. §2255; 
Title 28, U.S.C. $1915; Rule 33 of Federal Rules of Criminal Procedure. 
Statement of Case: 
Petitioner was arrested on June 1, 1957 at about 3:00 A.M., along 


| 
with two cthers; he was charged with carrying a concealed weapon, to 


wit, agun, and continued to remain in custody until June 6, 1957 without 
any arraignment on the charges herein involved; shortly after arrest he 
was brought to police headquarters and questioned at length with refer- 
ence to the charges in this case and persistently denied that he had com- 
mitted the robberies. 
Thereafter, petitioner was indicted on two counts of robbery, and 
counsel was appointed by the Court. However, petitioner, dissatisfied 
with this counsel; filed for; and was granted another counsel. 
From the beginning, this counsel (1) refused to take the proper 
interest in the case, (2) intimidated the petitioner by telling him that 
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he thought that he was not telling the truth, and threatened to withdraw 
from the case if petitioner insisted upon taking the stand and giving 
the same story to the Court and Jury, and, (3) counsel required peti- 
tioner to file, pro se, motions for leave to subpoena witnesses, and, 
(4) counsel withheld depositions from three men from petitioner's ship, 
(at that time petitioner was a member of U. S. Navy), stating that 
petitioner was in Rhode Island at the time the crime was committed, 
(5) said counsel's examination of witnesses in trial was such as to not 
promote the interest of petitioner, but rather to prejudicial such 
interests, (6) said counsel was openly prejudiced toward petitioner, 
and so stated in a letter to petitioner. 

Petitioner was found guilty of two counts of robbery, and on Feb- 
ruary 21, 1958, was sentenced to consecutive terms of from three to 
nine years on each of the two counts which aggregates a sentence of 
six to eighteen years. 

Allegations: 

1. Petitioner avers that his trial counsel was ineffective. (See 
above "Statement of Case"). 

2. Petitioner avers that an oral statement supposedly given by 
him to one of the complaining witnesses during a period of illegal 
detention was inadmissible evidence, and should have been objected 
to by trial counsel. Counsel failed to do so. 

3. Petitioner has two new witnesses that can, and will testify 
under oath that he was with them in Rhode Island at the time the crimes 
were committed. Petitioner avers that this constitutes newly discovered 
evidence in accordance with the requirements of Rule 33 of Federal Rules 
of Criminal Procedure. 

4. Petitioner avers that he was denied due process of law as 
guaranteed by the U.S. Constitution. 


Argument: 
The Sixth Amendment guarantees the effective assistance of 


counsel. Glasser v. United States, 315 U.S. 60, 76 (1942). 
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Petitioner's motion rests upon trial counsel's failure to defend 
against a denial of substantial rights which probably caused his con- 
viction and does not rest upon a mere disagreement with counsel's trial 
tactics. 

The difficult issue confronting the courts in this issue has always 
been how to determine whether a valid claim of ineffective assistance of 
counsel was presented. As in so many other areas of the law, |gener- 
alizations are of limited utility, and in some instances misleading. To 
inquire as to whether the trial was a "mockery" or a "farce", or whether 


the convicted person "had a trial in any real sense" may supply a ration- 


lization for the ultimate conclusion, but it affords little assistance in 
ascertaining the all-important premises for that conclusion. Perhaps 
no helpful generalization can be found, and the guide posts will|instead 
have to be erected on a case-by-case basis. However, two somewhat 
specific lines of relevant inquiry suggest themselves which are fully in 
keeping with the broad principles that have been followed by the appeal- 
late courts in deciding upon a hearing on a claim of ineffective jassist- 
ance of counsel. How important to the conviction was the alleged depri- 
vation of rights? What justification, if any, was there for trial counsel's 
action? 
Compare petitioner's allegations with Jones v. Huff, 80 App. D. C. 
254, 152 F2d 14(1945). 
Petitioner's claim of ineffective assistance of counsel is in good 
faith, as the records will substantiate. 
Petitioner's claim of newly discovered evidence meets the require- 
ments of Rule 33, and most certainly warrants investigation. 
Wherefore, petitioner prays that this motion will be granted. 


/s/ James W. Rogers 
Petitioner, Pro Se 


[Proof of Service] 
[Jurat September 21, 1959] 


[Filed November 6, 1959] 


OPPOSITION TO DEFENDANT'S MOTION TO 
VACATE SENTENCE 


Comes now the United States by its attorney the United States At- 
torney for the District of Columbia and in opposition to the defendant's 
motion to vacate judgment or for a new trial, filed September 23, 1959, 
represents to the Court the following: 

1. Defendant James W. Rogers was indicted July 1, 1957, on two 
charges of robbery. The following day counsel was appointed to defend 
him. On August 29, 1957, in open court, new counsel was appointed 
after Rogers represented that he was dissatisfied with the attorney first 
appointed. On January 21, 1958, after a two-day trial by jury, Rogers 
was found guilty on both counts of the indictment. A motion for a new 
trial was heard and denied on February 7, 1958, and on February 21, 
the defendant was sentenced to serve 3 to 9 years on each count, the 
sentences to run consecutively. Application to appeal in forma pauperis 
was denied by the trial court but was later granted by the Court of Ap- 
peals which also appointed new counsel to prosecute the appeal. On 
February 19, 1959, the Court of Appeals affirmed the conviction. Rogers 
v. United States, _—CiU.-: S. App. D. Cc. , 263 F. 24902. Then on 
June 4, 1959, a motion for reconsideration of sentence (motion to reduce 
sentence) which was denied by the Court on June 11. 

2. The present motion was filed September 23, 1959, and alleges 
to be a motion to vacate pursuant to Section 2255 and a motion for a new 
trial based on newly discovered evidence under Rule 33. The only alle- 
gation raised under Section 2255 is that counsel was ineffective. But this 


contention with exactly the same allegations was made and rejected on 
direct appeal by the 'Court of Appeals. Rogers v. United States, supra. 
3. The claim of newly discovered evidence is that the defendant 


now has "two witnesses that can, and will testify under oath that he was 
with them in Rhode Island at the time the crimes were committed." In 
the first place, at the trial, the defendant was permitted to subpoena in 
forma pauperis one Alice B. Young, and from Greece where he was 
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stationed with the United States Navy, one Jesse Hill, to testify that 
they were with the defendant at the time the crime was alleged|to have 
taken place. Not only would further testimony along this line be merely 
cumulative, but the defendant has not included with his motion |sworn 
affidavits of these witnesses, their names, why they were not available 
at time of trial, and why they should be considered "newly discovered". 
The defendant has failed utterly to bring his case within the require- 
ments of a2 motion for a new trial based on newly discovered evidence. 
Thompson v. United States, 88 App. D.C. 235, 188 F. 2d 752. 
WHEREFORE, it is respectfully submitted that the motion and the 
files and records in the case conclusively show that the defendant is 
entitled to no relief and that his motion should be denied. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Oscar Altshuler 
Assistant United States Attorney 


[Certificate of Service] 


[Filed November 14, 1959] 
Answer To Respondent's Opposition 

Comes now James W. Rogers, petitioner, pro se, in the above- 
entitled cause, and submits that the respondent's opposition is frivolous, 
not taken in good faith, and has no legal bearing on the issues raised on 
the case at bar. 

Respondent is in error when he claims that the instant motion is 
repetitious of a previous quest for relief. The issue has been raised of 
newly discovered evidence. Respondent would have this Court deny 
petitioner's motion without a hearing. To do so would defeat the very 
purpose of 28 U.S.C. §2255. Nor can respondent find comfort in 
Thompson. That case has no connection with the allegations set forth 
in the case at bar. 
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Newly discovered evidence to comply with the requirements of 
Rule 33 has never been fully catologued. The difficult issue confronting 
the courts in such quests for relief under Rule 33 has always been how 
to determine whether a valid claim of "newly discovered” evidence has 
been presented. As in so many other areas of the law, generalizations 
are misleading. To inquire as to whether or not the "newly discovered” 
evidence has merit may supply a rationalization for the ultimate conclu- 
sion, but it offers little assistance in ascertaining the all-important 
premises for that conclusion. 

Perhaps no helpful generalization can be found, and the guide 
posts will instead have to be erected on a case-by-case basis. However, 
two somewhat specific lines of inquiry suggest themselves which are fully 
in keeping with the broad principles followed by the Courts in deciding up- 
on the necessity for a hearing on a claim of "newly discovered evidence." 
Will this evidence prove that the defendant was elsewhere at the time of 
the crime? Does this evidence come from a reliable sourse? 

Wherefore, petitioner prays that his motion will be granted. 

Respectfully submitted, 


/s/ James W. Rogers 
Petitioner, Pro Se 


[Proof of Service] 
[Jurat November 13, 1959] 


[Filed November 21, 1959] 


Application For Leave To Proceed 
On Appeal denial of Nov 10, 1959 In Forma Pauperis 
With Affidavit In Support Thereof 


[Filed December 9, 1959 
Granted. Curran. J 
12/8/59 J] 
Comes now James W. Rogers, the petitioner in the above- 
entitled cause, and in support of my application for leave to proceed 
in forma pauperis; 


States as follows: 

1. That Iama citizen of the United States. 

2. That because of my poverty I am unable to pay the costs of 
said suit or action. 

3. That Iam unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in said suit 


or action. 


5. That ‘my claim of action is taken in good faith, and is not 


frivolous. 


Statement of Case: 
On the 10th day of November, 1959, this Court enteredjan Order 
denying petitioner's motion to vacate judgment pursuant to 28 U.S.C. 
§2255. Petitioner feels that said adverse ruling was unfairly made 
against him and wishes to appeal this Order in forma pauperis, under 
which statutory provisions petitioner falls. 
Respectfully Submitted, 


/s/ James W. Rogers 
Petitioner, Pro Se 


[Proof of Service] 
[Jurat November 18, 1959] 


[Filed December 9, 1959] 
Notice of Appeal 
Notice is hereby given this 18th day of November, 1959, that 
James W. Rogers, of, Box 25, Lorton, Va., hereby appeals to the 
United States Court of Appeals for the District of Columbia Circuit from 
an Order of this Court entered November the 10th, 1959, and against 
petitioner. 


/s/ James W. Rogers 
Petitioner, Pro Se 


[Jurat November 18, 1959] 


